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Our previous articles have discussed how Navigator can help parties use more 
rigorous financial and behavioral analysis to achieve mediation success.i  This article 
reviews how Navigator can help parties fully utilize the basic tools of “framing” and 
“anchoring” in settlement negotiations.    
 
Framing 
  
“Framing” is presenting a settlement proposal in a way that influences how the other 
side perceives that option, even if that proposal has essentially the same economic 
value as other alternatives.ii  This negotiating technique is supported by research 
showing that framing a settlement proposal can strongly affect how it is received by 
the other side, regardless of its relative merits, and that perception in turn can affect 
whether lawyers and their clients (“Parties”) choose to settle or to pursue litigation.iii 

Specifically, settlement terms framed to create the perception of a gain for the 
receiving Party induce in that Party a risk aversion to litigation and an inclination to 
choose settlement.iv Conversely, settlement terms framed in a way that create the 
perception of a loss will induce risk seeking behavior and an inclination to litigate.v   

Creating the perception of a perceived gain or loss in turn depends on using an 
accepted reference point.vi That reference point in mediation can often be what 
Parties each expect would be the result in litigation. So, to make a settlement option 
attractive, it should be framed to create the perception of a gain relative to such 
expectations.vii  For example, a defendant might consider a $5 million settlement 
option to be a “loss” if framed relative to obtaining a defense judgment.  But the 
same option might be perceived as a “gain” if framed relative to the litigation cost of 
achieving that defense judgment plus the risks of continued litigation.  

Put another way, framing creates a cognitive bias to evaluate a settlement choice 
differently depending on the perspective from which the choice is viewed.viii If the 
bias created is negative, that has considerable impact: empirical studies comparing 
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settlement options to trial outcomes show significant rates of decision error resulting 
from framing settlement options in a way that are perceived as creating a loss.ix 
 
Remember that framing can occur by using different reference points for perceived 
gains or losses.   For example, a settlement option can be framed using a different 
measure of damage (such as “out of pocket loss” instead of “lost net profits”) or to 
show that a perceived gain in a settlement may not be available in litigation.x   
 
Anchoring 
 
“Anchoring” is a variant of framing.xi  It describes a tendency for Parties to give the 
first settlement number – the anchor -- too much weight, and not adjust from that 
starting point. xii  First impressions make a big cognitive difference, and thus an initial 
offer can become the benchmark against which subsequent offers are measured. xiii  
 
Anchors can create negative results. For example, an initial offer that is too high can 
adversely impact the other side's estimates and expectations with respect to 
outcomes of settlement negotiation, and can cloud rational decision making going 
forward.xiv  In addition to taking on disproportionate weight, those initial perceptions 
can also crowd out other factors in negotiations.xv  If a Party is confronted with an 
unacceptable anchor early in the negotiation, it should expressly defuse that anchor 
in the context of any counter-offer.xvi  
 
More positively, negotiators can gain an edge by designing a first offer that 
establishes a compelling benchmark. That edge is most likely to be accomplished if 
one Party has strong insight into the range of acceptable outcomes. If the other side 
has an equal or stronger knowledge of the acceptable range, then anchoring will be 
more difficult. xvii   

Conclusion 
 
Navigator can help you set a course to mediation success by exploring the framing 
of settlement options using common reference points, and by identifying ways to use 
anchoring positively in negotiations. These steps will ensure that these negotiating 
techniques are promoting, not undermining, rational settlement decision making.  
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This article is for marketing purposes only, does not constitute legal advice, 
and should not be relied upon as legal advice.  
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